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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

DEC - 1 2008

M:s. Carol A. Laham, Esq.
Wiley Rein LLP

1776 K Street. NW
Washington, DC 20006

RE: MUR 5415
Citizens Club for Growth, Inc..
f/k/a Club for Growth, Inc.,
Citizens Club for Growth, Inc. PAC
f/k/a Club for Growth, Inc. PAC,
and Pat Toomey, in his official
capacity as treasurer

Dear Ms. Laham:

On April 19, 2005, your clients, Citizens Club for Growth, Inc., f/k/a Club for Growth,
Inc., (“CEG, Inc."), Citizens Club for Growth, Inc., and PAC f/k/a Club for Growth, Inc., PAC
and Pat Toomey in his official capacity as treasurer (“CFG PAC"”) were notified that the Federal
Elcction Commission found reason to believe that CFG PAC violated 2 U.S.C. §§ 434, 441a(a)
and 441b, and that CFG, Inc. violated 2 U.S.C. §§ 441a(a), and 441b.

Following an investigation, and after considering the circumstances of the matter, the
Commission determined on November 12, 2008, to take no further action as to CFG, Inc., and
CFG PAC and closed the file in this matter. The redacted General Counsel’s Report, which
explains the Commission's decision, is enclosed for your information.

Documents related to the case will be placed on the public record within 30 days. See
Statement of Policy Regarding Disclosure of Closed Enforcement and Related Files,
68 Fed. Reg. 70,426 (Dec. 18, 2003).
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If you have any questions, please contact me at (202) 694-1650.
Sincerely, :
r
Dawn M. Odrowski
Attomey
Enclosure

Redacted General Counsel's Report #3
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AR 31 2008

in the Matter of

Citizens Club for Growth {/k/a
Club for Growth, Inc.

Club for Growth, Inc. PAC and Pat Toomey,
in his official capacity as treasurer

Pat Toomey for Senate Committee and
Jeffrey M. Zimskind, in his official capacity
a8 treasurer

MUR 5415

GENERAL COUNSEL'S REPORT #3

L  ACTION RECOMMENDED: Take no further action and close the file as to Citizens
Club for Growth, Inc. £/k/a Club for Growth, Inc., ("CPG, Inc."), Citizens Club for Growth, Inc.
PAC fik/a Club for Growth Inc, and Pat Toomey, in his official capacity as treasurer (“CFG
PAC™), and Pat Toomey for Senate Committee and Joffrey M. Zimakind, in his official capacity
AS treasurer.
o

Based on a complaint filed by Citizens for Arlen Specter, responses to the complaint, and
publicly available information, the Commission previously found reason to believe that Club for
Growth, Inc., Club for Growth, Inc. PAC (collectively, “the CFG Respondents™) and Pat Toomey
for Senate (“the Committec™) all violated the Act by coordinating CRG Respondents’
expenditures for broadcast advertisements, which referenced Senator Arlen Specter, through a
common vendor who simultaneously served as a general and media consuitant to the CPG

._—_——-__-.im- - e . . - o ——— -
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1 Respondents snd the Committee during the 2004 election cycle.! See Factual and Legal Analyses
2 for CRO/CPQ PAC and the Committee.

3 . PROCEDURAL BACKGROUND ,
4 The CFG Respondents and the Commitiee each responded to the complaint by denying |
S that they had coordinated advertisements. CRG submitted an affidavit from its Executive

¢ Director David Keating in support of its response that specifically addressed one CPG-finunced
7 advertisement that was sired before the complaint was filed and denied that the common vendor,
s MmuC.MmyMeMiuuenﬁonwdi:uim. Respondents’ denials were broad but
9 largely conclusory and lacked a sufficient factual basis to support them. For example, the

28u4d492z22u062

10 responses did not address the work performed by Red Sea and its principal Jon Lemer for the
11 CRG Respondents and the Commitiee or the nature and extent of the interactions between Red 1
12 Sea and the CFG Respondents conceming the Toomey-Specter primary. Moreover, a '
13  December 26, 2003 letter from Lemer to Keating, atiached to Keating's affidavit, confirmed an
14  understanding that Red Sea and the CFG Respondents would “henceforth™ observe a

15 communications ban about the Toomey-Specter primary, which raised questions regarding their

! The Commission had made altornative reason to believe findings in this matter that were depondent on whether
CPQ, Inc. was ultimately determinad 1o be a political commities, a non-fadaral account of CPQ PAC or a

That iseus was boing squarely addressed in MUR 3365, a then-ponding matter. If CFG, Inc. was
determained %o be ssparate political entity, communications coordinated with the Cormssities would have resuked in
excossive contributions, in the form of coordinsted expenditures, by CFG, Inc; if CFO, Inc. was considered a non-
faderal sccount of CFRG PAC, coordinetsd communications would have constituted the use of noa-federal funds to
pay for coordinated expenditures; and if CFG, Inc. was comsidered a corporation, coordisated communications
would have constitueed prokibited corporate contributions. In the case of CRO PAC, communications coordinated
with the Commitee would have constituted excessive contributions.

Ia a laweuit filed by the Commission when probsble causs concilistion failed in MUR 5365, the parties ultimately
signed s ssttioment agresment in which CRG agread not 1o contest the Commission's conclusions that it had failed to
register and report as a political committes as of August 2000, paid & $350,000 civil penalty, and agreed 10 file with
the FEC reports coveriag CFG, Inc.’s activity from August 2000 through September 6, 2007. Ses Consent Judgment
dated Soplember 6, 2007, in FEC v. Cirizens Club for Growsh, Cass No. 03-1851 (D.D.C).

2
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communications before that date.

Consequently, the Commission made its reason 10 believe findings and approved
subpoenas to the CRG Respondents and the Committee. The CPG Respondents then filed a
motion to reconsider the RTB findings, and they and the Committee simultaneously filed
motions to quash the subpoenas. In connection with these motions and subsequent negotiations
about the scope of the subpoenas, the CRG Respondents submitted a socond affidavit from Mr.
Keating, an initial and supplemental affidavit from Jon Leruer, and an affidavit from Jonathan
Baron, then co-principal of Red Sea. Keating's supplemental affidavit addressed all four of the
CFG Respondents’ advertisements that referenced Senator Specter and aired in 2004. The
additional affidavits provided further information but they still lacked sufficient factual
information to support the broad denials that neither the Committee nor Red Sea were materially
involved in decisions about the advertisemnents or that Red Sea conveyed to the CFG
Respondents information about the Committee’s plans, projects, activities, or needs. When we
were unabie to reach an agreement with Respondents on the scope of the subpoenas, the
Commission denied their motions to quash but narrowed the scope of the subpoenas.
Respondents subsequently filed responses to the Commission’s discovery requests.

The investigation, discussed below, revealed no evidence that the CFG Respondents and
the Committee coordinated expenditures through Red Sez for CPG/CFG PAC-financed broadcast
advertisemients that referenced Senator Arlen Specter in 2004.

Iv.  RESULIS OF INVESTIGATION

‘The investigation centered on whether Red Sea used or conveyed to the CFG

Respondents information about the plans, projects, needs or activities of the Toomey campaign,
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or information used previously by Red Sea in providing services to the Committee, that was
materisl 10 the creation, production or distribution of the CRG Respondents’ four Specter
advertisements. 11 C.F.R. § 10921(d)4Xiii) (2004).> We also examined whether by virtue of
ita close relationship to the CRG Respondents and the Commitiee, Red Sea may have been
materially involved in decisions about the media advertisements at issue by providing advice
using information from the Committee that CFG Iater used in making decisions about those
advertisements. See 11 C.F.R. § 109.21(d)(2) (2004). During the investigation, we reviewed
documents produced in responss to the Commission’s subpoenas,’ interviewed a number of
witnesses including former CRG empiloyees, Lemer, and the campaign managers of the
Committes, and re-evaluated the previously-submitted affidavits in light of this new information.
Based on our interviews and analysis of the information gathered, we obtained an affidavit from

2 The activity at issus in this maiter occusred prior 10 the July 10, 2006 effective of the amended coordinated
communications regulations at 11 CER. § 109.21(c) and (d). Ses Explanation & Justification, Coordinared
Comsnunicarions, 71 Fed. Reg. 33190 (June 8, 2006). Accordingly, all citations 10 the Commission’s regulations
refer 1 them as they existed prior 10 thag date. The aneadad coordination regulations, among other things:

1) reduced from 120 10 90 days ths pre-slsction window during which certain comanications thas refer to a clearly
identified House or Senats candidate satisfy ons of the coordinated communication content standards; 2) created a
safs harbor for, among others, common veadors that astabiish and implement 2 firewall 10 prevent the trensmission
of information betwaen & person who pays for 2 cormmmaieation refareacing & foderal candidms and &
candidete/candidais commnities; and 3) crested a safls harbor providing that the conveyance or use of publicly
available information that is material in cresting, producing or distributing a comeamication does not satisfy the
conduct standards in 11 CFR. § 109.21(dX2)<S). Mors recently, the U.S. District Court for the District of
Columbia held thet the revisions 0 the content and conduct standards of the coordination regulations at 11 CF.R.
§§ 109.21(c) and (d) violased the Administrative Procedure Act (APA) snd that the firewall sefe harbor provisioa
violated the APA and fhiled Chevron step 2 anslysis: however the court did eot enjoin the Commission from
enforcing the raguistions and the reling kes been appoaied by both parties. Ses Shayr v. FEC, 508 F. Supp. 2d 10
(D.D.C. Sept. 12, 2007), appeal pending, Nos. 07-5360 and 07-5361 (D.C.Clr.).

Although. the amended coordiaation regalations were not in effoct when the activity occusted In this matter,
subsequest amendmants 1o regaliations at issus in & particular case 0fem inform the Commission’s anslysis. In this
matter, we note that all of the advertiscments at fssue were broadcast withia 90 days of the primary election, the

tisns frame under the revised coordinated commumication regulations. Additionaily, this report discusees
“firowalls” and the conveysnce of public vs. non-public information in the contaxt of an overall analysis of whether
impermissible conduct occurred withowt applying the firewall and publicly available information safe harbors
ostablished in the 2006 amended reguistions 20 as not 1o prejudice Respondents.

} We reviewed documents submisted by the CFO Respondents in connection with both this matter and in the
previous matter, MUR S365. Ses fu. 1.

4
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Murk Dion, Rep. Toomey's then-Chief of Staff and unpaid campaign advisor who became
Committee campaign manager in September 2003 (Attachment 1) and “second supplemental”
affidavits from Lemer (Attachment 2) and Keating (Attachment 3).

The investigation fleshed out the facts surrounding the intervelationships and interactions
between and among Red Sea, the Commitiee, and the CPO Respondents, including examining
communications between Rod Sea and CRG/CRG PAC about the Toomey-Specter primary
before the December 26, 2003 letter confirming a communications ban sbout the election.

Jon Lemer. initially in his individual capecity, and later through his company, Red Ses,
has served as a general and media consultant for the CRG Respondents since 2000, shortly after
CFQG, Inc. was created. In his interview, Lemer indicated that CFG was a significant client of
Red Sea's during the 2004 election cycle, although the firm had a total of about 20 clients during
that period. At the time, Red Sea consisted solely of Lerner and his associate Jonathan Baron.*

Lemer was contacted by Rep. Toomey's then-Chief of Staff Mark Dion in January 2003
to discuss the possibility of Red Sea working for Toomey in a possible challenge to Senator
Arien Specter. Lemer Aff. at §2. Lemer and Baron met with Toomey and Dion that month, and
following additional discussions after Toomey decided to run for the Senate on Rebruary 28,
2003, the Committee hired Red Sea as its general and media consuitant on or about April 11,

2003. Id; Dion Aff. 1 34. Red Sea was one of two or three consultants interviewed by the

* In addition 10 general political consulting and media consulting, Red Sea conducted polling under the trade name
Basswood Ressarch. Lerner AfY. 1.

f— o —————— st 171 —— ey + e e — — 1n - —




28044222066

10

11

12

13

4

15

B

17

MUR S415
General Counsel’s Report #3

Committee, which faced a dearth of experienced consultants willing to work for a challenger to a
long-time incumbent. See Dion AfF. at 13.

At the time the Committee hired Red Sea, Red Sca's interactions with the CFG
Respondents about the 2004 U.S. Senate primary in Pennsylvania had been limited to general
discussions speculating about & possible Toomey challenge to Specter. Lemer Aff. at§6. Red
Sea had conducted no polling for the CRCG Respondents in Pennsylvania, had no discussions with
the CFG Respondents conceming possible media or polling plans relating to the primary. and had
not been involved in any discussions taking piace between CFG and Toomey about the CRG
Respondents’ possible support of Toomey. /d. In fact, although at least one news report
indicated that Toomey consulted with CRQ as he considered running for Senate,® CFG PAC did
not send its first communication to CFG members urging support of Toomey until May 29, 2003,
seven woeks after the Comsmittee retainod Lemer.*

In light of Red Sea's role as a general and media consultant to the CPG Respondents and
the Committee, Red Sea observed practices that were akin to “firewalls” to avoid impermissibly
using or sharing information obtained from one client in service of the other. In 30 doing, Lemer
specifically agreed with the Commitiee as part of Red Sea’s employment negotiations that Red
Sea would observe a so-called “firewall” in its work for them. Red Sea also abided by a pre-

3 Soe Tha Hotline, Campaigns of 2004 Pennsylvania Senate, Isnuary 17, 2003,

* Dion scknowledged in his interview thet the Committos was actively sssking CFG's support during the early part
of 2003, but had doubts abow its ultimate success becstes cerizin CPG board merbers supported Arien Specter.

His statement is gensrally supported by the May 29, 2003 letter 0 CFO members, which acknowledges that “some
CRG mambers beliove i is mistake 10 back Toomey™ becauss K couid jeopardins Republican coatrol of the Senste.
Though the ieteer aktimately recomsmends that mombers support Toomey. it loaves the decision W contribute 1o each
mamber “given the controversy surrounding {the race].”




f

N
' ]

280442

10

11

12

13

14

15

16

17

18

MUR 5415
General Counsel’s Report #3

existing “firewall” armangemient it had with the CFG Respondents that kicked in whenever Red
Sea was retained by a candidate.

With respect to the Committee, the Committes learned during its employment
negotiations with Red Sea that Red Sea was currently working as a consuliant with the CFG
Respondents. Lemer AfT. at §3; Dion Aff. at §4. Lemer advised the Committee that if hired, Red
Sea would not be involved in any way with any CPG or CPFG PAC activities connected to the
Toomey-Specter election, including any communications in Pennsylvania that referenced
Toomey or Specter. Lerner Aff at 13. Red Sea's proposed course of action was in accord with
its established “firewali™ practice with the CRG Respondents, as specifically described below. In
adkiition to Red Sea’s exclusion from any role in CI'GICFG PAC activities related to the
Toomey-Specter election, the Committee and Lemer also agreed that Red Sea would observe 2
“firewanll™ to prevent it from sharing any internai Committee information with the CFG
Respondents and vice-versa. See Dion Aff. et §§4-5; Lemer Aff. at §1 3 and 5. The Committee's
insistence on such an arrangement was driven by its desire to prevent distractions that might arise
over the appearance of coordination in light of Red Sea’s dual relationship with it and CFG and
Toomey’s desire that the campaign operate above reproach. Dion Aff. at §4. Both Lemner and
Dion belicve the agreement was observed. Lemner Aff. at §5; Dion Aff st 15.

Red Sea's “firewall” arrangement with the Committee complemented a similar,
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established “firewall” practice that has been developed between CFG and its regular vendors.”

As pant of that practice, whenever Red Sea or another CFG/CPO PAC vendor is retained by or
associated with & candiduts, the vendor 30 advises CRG/CRG PAC and is then systematically |
excluded from any CPG/CFG PAC meetings, discussions, and phone calls in which the
cundidmte, the relevant election involving the candidate, CPG PAC activities in connection with
the cloction, or any communications mentioning the candidate and opponent is discussed. See
Keating Afl. ot §3: Lemner AfY. at §4. CFQ also instructs the excluded vendor not to
communicate with CRG/CRG PAC personnel about the candidates, the relevant election and the
campaign generally, and similarty instructs ita personnel and other vendors not to communicate

with the excluded vendor sbout the affected candidates, the relevant election, communications
referoncing the candidates, or related topics. See Keating Aff. 8 13. Finally, the CFG then hires
other “independent™ vendors for communications, poliing or strategy in any geographic area in
which a vendor is “conflicted out™ as a result of its affilistion with s candidate. Keating Aff.
®u.

Lerner and Keating aver that the CPG Respondents’ “firewall” practice was followed in
the case of Red Sea's affilintion with the Comminee. First, Larner advisad the CFG Respondents
that Red Sea had besn retained, and thereafter, Larner and his associate jonathan Baron were

' CFQ spparemly did not routinely convay iis “firewall” practics 10 its vendors end amployess in writing. The
December 26, 2009 istter thet Lerner drafted at David Keating's requast appears 1 bs an effort 10 document the
practios, though. The letter sonfirmed Keating's and Lerner’s understanding that “henceforth™ persons smployed by
or affitiased with Red Sea and it subsidiaries will have no discussions or communications with persons smployed by
or affiliated with CPO pertsiniag 10 the Republioan U. 8. Senste primary ia Pernaylvania. 1n his latarview, Lerner
statad thet the levter was drsfiad as a resulkt of Kaating's oh-expressed soncern sbotit complying with campalgn
finence laws, and the 120-¢ay pre-slsction window governing when eommuniostions refarencing & candidate could
be considered coordinaied was et 0 bagia the next day. Lamer attributed his wes of the word “hanceforth™ ©
inantfl drafting bus coafiemed in his prior sworn staternont thet the praciics refiecied in the letter bagaa when Red
Sea was retaiasd by ths Commives. Marsover, desplte the broad stmamant that the parties wauld have “no
dissussions™ related 1o the Specter-Toomey prisaary, Red Sea and CIO ssff members did engage in & relatively
small number of non-substartive communications about the election ss dlscussed below.

- mat— - —————na" ST h———m—n  n — — e e et e —— o ——
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excluded from all substantive CFG/CRG PAC discussions, meetings and phone calls about the
Toomey-Specter ruce, the candidates, the Committee and communications that referenced the
cundidates, including portions of discussions, meetings and phone calis in which those topics
were discussed. See Keating AfT. at §5; Lerner AfY. at §4. More broadly, the parties ceased all
communications involving non-public information related to the 2004 Toomey-Specter primary,
the cundidates and the Committee. Lerner AfY. at §S. Next, since Red Sea was working for a
Pennsylvania candidate, the CFG Respondents hired “independent™ companies to create, produce
and distribute the four CFG/CFG PAC advertisements that were broadcast in Philadelphia mediz
markets in 2004 and featured Arlen Specter. Warfield & Company (“Warfield™) created and
produced the advertisements and Thompson Communications (“Thompson™) handled the ad
placement. Keating Aff. at §6. In further observance of the “firewall” practice, Red Sea
conveyed no information about the Commitiee, including its finances, ads, media plans, and
media budget to Warfield or Thompson. Lemer Aff. at §8.

Keating's and Lemner’s swom statements about the existence of CFG Respondents’
“firewall” practice and its implementation were corroborated by a former CFG employee and
Red Sea's observance of the “firewall” arrangements with both of its clients was generally
corroboruted by the documents produced.

In its role as general political and media consultant to the CRG Respondents, Red Sea
produced many of their non-Specter/Toomey advertiserents, and Lemer and Baron often
attended CRG weekly staff meetings. According to former CFG Membership Director Lynn
Bradshaw, the few permanent staff members who worked at the CFG offices during the 2004

election cycle were aware that Red Sea was working for the Toomey Committee. Bradshaw
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confirmed that Lemer was routinely excluded from CRG discussions about Toomey, the
Toomey-Specter primary, and CPG/GFC PAC-relsted activities. For the most part, meetings
were structured 30 that discussions occurred when Red Sea or another “conflicted™ vendor had
finished discussing races on which they exclusively worked for the CPG Respondents. On
occasion, however, Lemer was asked to leave when staffers were about to discuss a candidate for
whom Red Sea worked.® Documents obtained appear to refiect an effort to wall off Lemer from
information about the Toomey-Specter primary race. Prior to Lamer’s retention by the Toomey
Committee in April 2003, Lerner was included on three memoranda prepared for CFG by its
rescarch consultant that contained assessments and recommendations of certain House races that
CRG might become involved in. In four similar memos dated after April 2003 that discuss
possible and actual targetod federal races, Lemer is not listed a3 a recipient. Two of these memos
included general information on the Toomey-Specter race.

‘The documents produced also corroborate the Lerner and Keating affidavits in that they
reflect no substantive discussions and convey no non-public information concerning the
Committee, the Toomecy-Specter race, the candidates, or communications that featured the
candidates. Lemer acknowledged that he and the CFG Respondents sometimes discussed aspects
of the race that were public because he understood FEC coordination regulations to prohibit
sharing information pertaining to substantive matiers such as advertising, polling, strategy or
“future” plans but not matters in the public domain. Although the coordination regulations in
effect al the time do not diatinguish between “public” or “non-public™ information, none of the

§ To further illustrate the extont to which the practice was followed, Bradshaw stated that CRG/ACFG PAC ket track
on 8 chalkboard of monsy ralsed for targeted races that exciuded all thoss os which Red Sea or other vendors were
indepondently working for ons of the candidates. CRG's Operations Director kept thoss figures on a piece of paper
and wtaff discusesd them only in the sbesnce of Red Sea or other “conflicted™ vendors.
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information exchanged appears to convey information about the Committee’s plans, projects,
needs or activities that was material 10 the crestion, production or distribution of the CFG
Respondents advertisements.

Most of the documents produced that reflected communications between the Committee
and Red Sea on the onc hand and the CFG Respondents on the other hand consisted largely of
email exchanges containing or linking to newspaper or other written articies about the Toomey-
Specter race. The articles ranged from socounts sbout each candidate’s fundraising based on
FEC disclosure reports to endorsements to analyses of the race by conservative commentators.
Most such emeils were sent in 2003, months before CRG began airing its advertisements in
February 2004. In two instances in August and September 2003, Lorner emailed Kesting and
Moore links to websites discussing a Toomey advertisement and sn MP3 file of a second
Toomey sdvertisement. These two emails are dated the day of, or days after, the advertisements
were aired. Copics of Committee press releases about the ads on the days they began airing were
also posted on the Committee's website.’

The documents obtained show only about five email exchenges between the Committee
and the CPG Respondents in 2004, after the start of 120-day coordinated communications
window. One exchange botween Lerner and the CPG Respondents suggests there had been little

* Only one series of emall exchanges on December 2, 2003 concelvably could be construed as the Comminee
requesting or suggesting a CRG commuaication (ses 11 CFR. §§ 109.21(d)(1)). In separate emails to CFG from
Lerner and Mark Dion, they advised CFG of advertissmeats by a group calied OOP Mainstreet that criticized
‘Toomay for his voto against the Medicare drug prescription program. Dion's emall simply forwanded without
comment & news acoount sbowt the ads. Lerner first sent an email telling the CPG Respondents about the ads and
lntor sant 2 second email with a copy of the sams news acoount Dion hed sent. Larner’s email states, “Our foss secmn
10 have developad desper pockets or & mors aggressive posture. Perhaps it can be ussd 1o motivate Club donors.”
Moors respondad by stating. “We should do some radio ads praising hisa for stending wp against big government.”
Howsver, theve Is wo evidence that the CRG Respondents pald for any communication in responss to thess emalls,
within, or sven outsids of. the 120-coordinated communication pre-election window.
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communication between them about the campaign for some time. In an email written the night
before the primary election, Lemer reflected on the up-hill battie that Toomey fought, thanked
CRQ for its involvement in the face of Specier’s financial advantage, and offered to sharc
“interesting angles™ with the CPG “in the days ahead.” In responding to Lemer’s email the next
day, CFQ President Stephen Moore thanked Lemer for the note and asked his opinion of the four
CFRG/CPQ PAC Specter advertisements sired in 2004.'> Lomer’s offer to speak with CFG after
the election and Moore’s question seeking Lemer’s opinions on the ads, suggest they had not
previously discussed the ads or the campaign in-depth.”’ In shost, the investigation did not reveal

In addition to examining whether Red Sea directly coordinated with the CFG
Respondents with respect to the Specter advertissments, based on documents produced, the
investigation also examined whether a subcontractor used by Red Sea and two other vendors who
worked for the Respondents served as possible conduits, either directly or through Red Sez, of
Committee information that may have been material 10 the CRG Respondents” ads.

® The other 2004 email exchanges consisted of an emeiled invitation 10, aad reminder of 2 Toomey fundralser from
Dion to Stephea Moore; 2 Lermer email forwardiag s photo of Specter falling with little comment; and an emeil

betwesn Lerner and Bradshaw in which Larner doclined 1o amend a CFG steff masting that woek because a
filsmaker from the Discovery Channel was going % bo present.

" Another type of exchange between the Commities and CPG, one not reflocted in the documents, are contacts
botwesn CFQ's operations director and the Commities concerning the forwerding of earmerkod comtributions,
quastions about them and FEC-required disclosure information. Ses Kasting AfY. a2 38 and CI'G's Inserrogatory
Response st 8. Both Keating and Dion stated in their affidavits that the staff members involved in thees limised
discussions were instructed ©© have 50 substantive commmmications and that the Committes staff was repeatedly
warned aot © shers internal Commiltes information. Keating AfY st 33: Dion Aff. at 8. In addition, Dion steted
that interna) Commities information, including its bucigets and overall finances was closely held 10 key personsel.
{d. Lyn Bradshaw, who anawered CFO’s phones, 3aid in her interview that thess types of commumications occusred

by phons betwesn Rossnsky and the Consmittes’s Finance Director, Brika Sather. Dion stated in his interview that
sn--um»nmmmmmhmnwwhﬂm

12
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Red Sea subcontracted with another vendor, Jamestown Associates, to place the
Committee's media buys. Lerner Aff. at §7. In accordance with Red Sea’s practice in choosing
media placoment firms, Lerner asked and was assured by a Jamestown principal that the firm was
doing no other work in Pennsylvania. /d. Jamestown's role was to gather cost information about
mediu markets that Lerner used in recommending where and when the Committee should air its
ads and to execute the decisions ultimately made by Toomey and Dion. Although CFG's IRS
reports indicate it had used Jamestown Associates in prior years, as noted earfier, Thompson
Communications handled media placement for the CFG/CFG PAC ads at issue. Keating AfT. at
96. Red Sea had no information about CFG’s advertisements, or its media placement, strategy or
budgets in making recommendations about the Committee’s advertising and conveyed no
information about the Committee’s ads, its media placement, strategy or budged, its opposition
research or ita overall finances 10 the CFG Respondents or its veadors, including Thompson
Communications. Larner Aff. at 18.

Finally, documents produced also indicated that two other vendors worked for both the
CFG Respondents and the Committee during the 2004 election cycle: Rainmakers, a fundraising
firm and Shirley and Banister, a public affairs firm. No evidence was obtained indicating that
either of these firms, directly or indirectly, conveyed material information about the Toomey
Committee to the CRG Respondents.

With respect to Rainmakers, the investigation focused on whether the firm conveyed
information about the Committee's specific financial needs that may have been material to the
timing or placement of the CFG Respondents’ advectisements. However, Rainmakers worked
for the Committee for only a short period in 2003 to organize fundraising events outside
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Pennsylvania, and it was not privy to information about the Committee’s overall finances or its
budgets. '* Dion Aff. at 8. For his part, Lerner occasionally saw Rainmakers® principal, Steve
Goodrick. at CFG's weekly staff meetings but had little interaction with him since Red Sea’s
consulting work was unrelated to work performed by Rainmakers.'> Lemer averred that Red Sea
hod no communication with Rainmakers or Goodrick about the Committee or the Toomey-
Specter primary clection. Lerner Aff. st 9.

Shirley & Banister (“S & B™), a public relations firm, also worked for both the CRG
Respondents and the Committee during the 2004 election cycle, and one of its representatives
occasionally attended CFG staff meetings. Again however, the Committee hired the firm on a
one-month trial basis in 2003 to book eamed media appearances for Toomey after which it
declined to continuc using the firm. See Dion Aff. at {7. During the short time thatS & B
worked for the Committee, Dion averred that the firm was not privy to internal information about
the Committee’s media strategy or media budget, essentially ruling it out as a conduit of
Committee information material to the CFG Respondents® advertisements. /d. Similarly, Lemer
was unaware of any work S & B did for the Committce. He specifically averred that Red Sca
had no communication with snyone associated with S & B about the Committee or the Toomey-

Specter primary election. Lemer Aff. at 10

 The Commities's reports refloct two payments to Rainmakers in 2004. Dion told us in his inlerview that
Rainmahers worked for the Comenittes for only about six wesks in 2003 and that he had baen unheppy with their
services. A dispute with the firm over its billings resulied in pxyments beiag spread out over soveral months.

13 A limited number of email exchenges between Rainmakers and the CFO Respoadents between July and
Sepwember 2003 concern fundraising events for Toomey held outside Penasyivasia 0 which CRO members were to
be luvited. Akhough thess emalls evidence the CFG’s awarencss of & handfud of 2000 fundraising evemts for
Tw.gnMnhmﬂ-Mdumwm
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C  Coaclusion

In summary, despite Red Sea’s significant role as a general and media consultant to both
the CRG Respondents and the Toomey Commitice during the 2004 election cycle, the
investigation uncovered no evidence that the CFG Respondents and the Committee coordinated
CRG/CRG PAC’s advertisements, through Red Sea, directly or through other vendors. See
11 C.FR. §§ 109.21(d)X2) and 109.21(dX4) (2004). Accordingly, we recommend that the
Commission take no further action with respect to Citizens Club for Growth, Inc. f/k/a Club for
Growth, Inc., Citizens Club for Growth, Inc. PAC f/k/a Club for Growth Inc. PAC and Pat
Toomey, in his official capacity as tressurer (“CFG PAC™), and Pat Toomey for Senate
Commities and Jeffrey M. Zimskind, in his official capacity as treasurer, in connection with the
allegations that they coordinated advertiscments aired in 2004. We also recommend that the
Commission find no reason to believe that Pat Toomey violated the Act. Mr. Toomey was
designated as a respondent in his personal capecity at the commencement of this MUR because
he was named in the complaint. The Commission has never made any findings as to him and the
investigation uncovered no evidenoe that he coordinated the advertisements st issue. Finally, we
recommend that the Commission close the file in this matter.

V. BECOMMENDATIONS

1. Take no further action as to Citizens Club for Growth, Inc. f/k/a Club for Growth,
Inc.; Citizens Club for Growth, Inc. PAC £/k/a Club for Growth Inc. PAC and Pat
‘Toomey, in his official capacity as treasurer; and Pat Toomey for Senate Committee
and Jeffrey M. Zimgkind in his official capacity as treasurer.

2. Find no reason to belicve that Pat Toomey violated the Act based on the complaint
filed in this matter.

3. Close the file.
4. Approve the appropriate Jetters.
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3. Close the file.

4. Approve the appropriate lctters.
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